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1.  In this case accused Md. Azijul Haque  and Md. Hazarat Ali are 

put for trial for allegation of charge u/s 302/34 of the IPC.  

2.  The factual matrix of the prosecution story, in brief is that on or 

about 7 p.m. of 15-05-2010 informant’s elder brother Hanif Seikh while 

returned to his own home from Tarajan chuk accused Ajizul Haque and 

others restrained him and assaulted him by means of a lathi with intent 

to kill him. As a result of assault, he sustained severe injuries. In the 

assault of the accused persons the victim ran towards his house but fell 

down in the campus of one Md. Jubed Ali, then Musstt Ayesha Khatoon 

along with others rushed to the place of occurrence and rescued the 

victim. On being seeing them accused persons fled away. Immediately, 

the neighbour people took the victim to the hospital and then to Gauhati 

Medical College & Hospital. As the informant was busy in treatment of 

the victim so it becomes delay in filing the ejahar. Hence, this 

prosecution case. The ejahar was filed by the informant Md. Mustafa 

Seikh before the O/C Dhekiajuli Police station on 17-05-2010. 

3.  On receipt of the aforementioned FIR, the Officer-In-Charge of 

Dhekiajuli Police Station registered a case being Dhekiajuli P.S. Case No. 

168/10 u/s 341/326/34 of IPC. After completion of usual investigation, 

the O/C Dhekiajuli  Police Station sent up the case for trial u/s 302/34 of 

IPC against the accused Md. Azijul Haque  and Md. Hazarat Ali.  

4. On being appeared the accused persons before this Court, my 

learned predecessor-in-Court, after hearing both parties, framed charge 

u/s 302/34 of the IPC against the accused Md. Azijul Haque  and Md. 

Hazarat Ali. Particulars of the charge were read over, explained to the 

accused to which they pleaded not guilty and claimed to be tried.  

5.   To substantiate the case prosecution examined as many as 

14(fourteen) numbers of witnesses. After completion of prosecution 

evidence, the statements of the accused are recorded u/s 313 Cr.P.C. All 

the allegations made against the accused persons and the evidence 

appears against the accused persons are put before then for their 

                               J   U  D  G  M  E  N  T 
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explanation where they denied the allegation and evidence and declined 

to adduce defence evidence.  

6.  I have also heard the argument put forward by the learned 

counsels of both sides.   

7. The point for decision in this case is that - 

(1) “Whether the accused persons, in furtherance 

of their common intention, on 15-05-2010 at about 

7 p.m. at Gormara Pother, under the jurisdiction of 

Dhekiajuli Police station, intentionally caused 

death of Hanif Seikh, the elder brother of the 

informant Md. Mustafa Seikh, by inflicting blows 

by means of sharp weapon and thereby committed 

an offence punishable under section 302/34 of the 

IPC?   

Reasons, Decisions and reason for decision. 

8. To arrive at the judicial decision, let me appreciate the evidence 

on record. 

9. PW 1 Md. Mustafa Seikh stated that the occurrence took place on 

15-05-2010 at about 7 p.m. in between Gormara pathar and Tarajan 

village, at a junction on public road linked by a katcha road. At that time 

he was at home at Gormara pathar and he heard hue and cry, at a 

distance of about half km. The deceased Hanif in injured condition ran to 

the house of his uncle Abdul Subhan and fell down at the court-yard of 

his uncle’s house. He went near to Hanif Seikh and enquired about as to 

who assaulted him, to which he replied that the accused persons, Md. 

Azijul Haque  and Md. Hazarat Ali  assaulted him. He immediately shifted 

the injured Hanif Seikh to Civil Hospital, then to GMCH, Guwahati where 

deceased Hanif was undergoing treatment, as an indoor patient for 

about 28 days and thereafter succumbed to the injuries. He lodged an 

ejahar on 17-05-2010 at Dhekiajuli PS. Ext.1 is the ejahar and Ext.1(1) is 

his signature. At the time of his arrival at the house of his uncle Abdul 

Subhan where the deceased in injured condition was lying, he enquired 

him about the person who assaulted him to which he replied that the 
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accused persons assaulted him. At that time, about 150 people of the 

village were present. He saw multiple injuries caused by punching by 

means of pointed weapon and stick. The Post mortem of the deceased 

was performed at GMCH. Police prepared some documents on 

observation of the body of the deceased.      

 In cross-examination, he admitted that he lodged the ejahar on 

17-05-2010 before Dhekiajuli PS after two days of the incident. He was 

not present when the doctor interrogated the deceased in injured 

condition at Guwahati Medical College & Hospital.    

10. PW 2 Md. Abdul Matleb @ Abdul Matin stated that the occurrence 

took place about two years back on 15-05-2010, at about 7 p.m. At that 

time he was having dinner at home, at a distance of half km away from 

the place, where the deadbody was seen lateron. All of a sudden he 

heard outbreak of hue and cry in the village and thereupon he rushed to 

the place i.e. the courtyard of the house of Abdul Subhan of their same 

village. On reaching the place, he found Hanif Seikh lying in injured 

condition at the courtyard of the house of Abdul Subhan. Meanwhile, 

many villagers assembled at the place. The Villagers called on 108 

Ambulance and shifted the injured to Dhekiajuli PHC. he accompanied 

the injured Hanif Seikh to the hospital and on being referred he was 

taken to KCH, Tezpur, then to Mission Hospital and then to GMCH for 

treatment. Hanif Sheikh was admitted at GMCH, treated and operated 

his injury received in the abodomen. After treatment for about 25 days, 

he succumbed to his injuries. He accompanied the injured deceased 

Hanif Seikh during the entire course of his shifting to hospitals. Najrul, 

Mustafa Seikh, Abdul Rejek and Riajuddin enquired from the injured 

Hanif Seikh about the incident, in his presence. On enquiry, the 

deceased, in his injured condition, disclosed that Md. Azijul Haque  and 

Md. Hazarat Ali assaulted him with sharp weapons. Najrul asked Hanif 

“who assaulted you?”, to which he replied that “Ajijul Haque and Hajrat 

Ali assaulted me.” The villagers enquired the deceased, in his injured 

condition at the court-yard of the house of Abdul Subhan, in his 

presence. He stayed at GMCH for 15/16 days for treatment of deceased 
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Hanif Seikh. The injured Hanif Seikh was in a position to talk to his 

brothers at GMCH, Guwahati, but lost his consciousness after operation 

was done.    

 In cross-examination he admitted that Hanif was his village 

related nephew. Md. Subed Ali is his neighbour. Deceased was seen 

talking with his brothers and the doctor at GMCH, Guwahati.  

11.   PW 3 Sri Robin Boro stated that about 5 years ago, he along 

with Mantu Doimary, his cousin brother were coming back from 

Dhekiajuli town after marketing, in a bike. When they reached Torajan, 

they met Hanif Ali who stopped them on the way. Hanif Ali threatened 

them in connection with communal riots between Muslim and Bodo. At 

that time many people gathered there. The accused Aijul Haque was 

also amongst them. They allowed them to go after persuading both 

sides. At that time it was 3 p.m. Lateron, he came to know that Hanif Ali 

died.    

 In cross-examination he admitted that Hanif Ali had threatened 

Bodo Community. He said that he will take revenge of Udalguri incident.  

Along with other villagers accused pacified Hanif Ali on that day.      

12.   PW 4 Sri Mantu Kumar Doimary stated that the incident took 

place in the year 2010. He along with Robin Boro, his cousin brother 

were coming back from Dhekiajuli town after marketing, in a bike. When 

they reached Torajan Bangaligaon at about 3 p.m., they met Hanif Ali 

who stopped them on the way. He threatened them in connection with 

communal riots between Muslim and Bodo. At that time many people 

gathered there. The accused Aijul Haque was also amongst them. They 

allowed them to go after persuading both sides.  Lateron, he came to 

know that there was some altercation between Hanif Ali and the group 

of the accused and Hanif Ali expired lateron.     

 In cross-examination, he admitted that he heard regarding 

altercation from local people but he do not know from whom he had 

heard. He also admitted that he has no personal knowledge about the 

incident.       
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13.   PW 5 Md. Nasiruddin, who turned hostile, has stated that the 

incident occurred about 3-4 years ago. He knows both the accused. He 

came to know from the villagers that the accused persons had 

altercation with some people of Boro community. He has not seen the 

incident.    

 In cross-examination, he admitted that on that day Hanif had an 

altercation with deceased Hanif and the counselor. Lateron villagers 

intervened and both parties were separated from each other. At that 

time there were communal mob between Boro and Muslim people. He 

did not know how Hanif died.    

14.   PW 6 Abdul Jalil also turned hostile. The unhostile portion of his 

evidence is that he knows the accused persons as well as the deceased. 

The incident occurred about 6 years ago. On the day of the incident, he 

went to Gormara Bazar. In the market, he heard that there was an 

altercation.  

  In cross-examination by defence he admitted that he resides at 

Gormara village. The distance between his house and the house of the 

accused persons is 3 kms. He has not stated before the police as 

suggested by learned Public Prosecutor during examination-in-chief. The 

accused persons are not his relatives. He does not have any dispute in 

between them.  

15.   PW 7 Abdul Soubhan who turned hostile. The unhostile portion of 

his evidence is that he knows both the accused. He knew the deceased.  

The incident occurred about 6 years ago. On the day of the incident, he 

went to Gormara bazaar. In the market he heard that there was an 

altercation.  

 In cross-examination by defence he admitted that he resides at 

Gormara village. The distance between his house and the house of the 

accused persons is 3 kms. He has not stated before the police as 

suggested by learned Public Prosecutor during examination-in-chief. The 

accused persons are not his relatives. He does not have any dispute in 

between them.  
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16. PW 8 Sri Achyut Deka, stated that on 11-06-2010 he was posted 

as ASI of police at Gwuahati Bhangagarh PS. On that day he received a 

letter from Doctor of GMCH, Guwahati for conducting inquest on the 

deadbody of Hanif Seikh, aged about 35 years, male. Accordingly, he 

went to MSU, 3rd Floor of GMCH and found the deadbody of Hanif Seikh 

was laid in an iron bed. His hands and feet were straight and covered 

with a white sheet. Eyes and mouth were a little bit opened. Left lower 

abdomen was bandaged. His complexion was black. He examined the 

deadbody by tossing him. He held inquest in presence of witnesses. 

Then he sent the deadbody for post mortem examination. Ext. 2 is the 

letter forwarded by doctor of GMCH and Ext. 3 is the inquest report and 

Ext.3(1) is his signature. Ext. 4 is the deadbody challand and Ext. 4(1) is 

his signature. 

17. PW 9 Dr. Deep Kumar Deka, stated that on 31-05-2010 he was 

a PG student of GMCH, Guwahati and on that day, Dr. Bhabani Prasad 

Bordoloi, the then Registrar of Surgery, recorded the dying declaration 

of patient Hanif Seikh, 35 years, male, Hospital No. 121989 MRD No. 

24708, by his own hand writing, in presence of him and he has signed in 

the dying declaration as witness. Ext. 5 is the said dying declaration and 

Ext. 5(1) is his signature.  

 In cross-examination he admitted that the dying declaration was 

recorded on 31-05-2010. As per the statement of the patient the 

occurrence took place on 15-05-2010. In the statement the patient did 

not name any person but only stated some persons assaulted him.  

18.  PW 10 Riajuddin Ahmed stated that the incident occurred on 

15-05-2010. On the day of incident, in the evening, at about 7 p.m., he 

came to know that his elder brother Hanif was lying in the court yard of 

his uncle (Bordeuta) in injured condition. Then he was removed to 

Dhekiajuli CHC. He was referred to GMCH where he was admitted for 

about 28 days. Thereafter he died. Police conducted inquest upon the 

deadbody of his elder brother. Ext. 3 is the inquest and Ext. 3(2) is 

hissignature. Before death, the deceased told him that accused Aijul 
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Haque and Hazarat Ali assaulted him. Then they requested for his dying 

declaration.  

  In cross-Examination he admitted that police did not record his 

statement at Guwahati. He also admitted that he did not tell the I.O. of 

this case even after cremation of his deceased brother that before his 

death his brother told him the names of the accused persons that they 

had assaulted him. For the first time he has telling the above fact in the 

court.   

19. PW 11 Md. Najrul islam stated that the incident occurred about 

5/6 years ago. On the day of incident, he was in the Jangalbasti. His 

younger brother Saiful Islam informed him that their brother Hanif was 

assaulted. Then he returned to the house of Fajar Ali where he was 

lying in injured condition. When they asked Hanif, Hanif replied that 

Aijul Haque and Hazarat Ali assaulted him. Thereafter, they brought the 

injured to Kanaklata Hospital, Tezpur. Thereafter, he was referred to 

GMCH where he was admitted for about 28 days. Thereafter he died. 

Ext 3 is the inquest and Ext. 3(3) is his signature.   

 In cross-examination, he admitted that he was not present at the 

time of occurrence. When he came back from Jangalbasti many villagers 

including Gaonburah, elderly persons of the village were there. In 

presence of those persons his deceased brother told him the names of 

the accused persons. He did not give any statement to the I.O. in this 

case. For the first time he has told the above fact in the court today. 

One day before the death of his brother, he came to his Dhekiajuli 

house. At that time his brother Hanif was at GMCH, Guwahati. He died 

at Guwahati. So far he remember he signed Ext. 3(3) at Dhekiajuli 

Police station. He did not give any statement before the police nor he 

reported the I.O of the case that his deceased brother told him the 

names of the accused persons in the residence of Fajar Ali before his 

death.   

20. PW 12, Sri Chira Ranjan Paul, Investigating Officer, has stated 

that on 17-05-2010 he was posted at Dhekiajuli Police Station as ASI. 

On that day, then O/C SI Dharanidhar Deka of Dhekiajuli PS  received 
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an FIR from one Mustafa Seikh, S/O Md. Falu Seikh of village Gormora 

Pathar, PS Dhekiajuli that on 15-05-2010 at about 7 p.m. his brother 

Hanif Seikh while coming towards his home at Tarajan Centre, the 

below named accused persons assaulted with sharp weapon. After 

receiving the FIR, O/C registered a case being Dhekiajuli PS Case NO. 

168/10 dated 17-05-2010 u/s 341/326/34 of the IPC and endorsed him 

for investigation of this case. Ext. 1 is the said FIR and Ext. 1(2) is the 

signature of SI Dharanidhar Deka, O/C Dhekiajuli PS. On the same day, 

at about 6 p.m., he visited the place of occurrence i.e. to Tarajan Centre 

and prepared the sketch map of the place of occurrence. Ext. 6 is the 

sketch map and Ext. 6(1) is his signature. He has recorded the 

statement of witnesses namely, Saidul Islam, Motleb Ali, Amir Hussain, 

Jubed Ali at the place of occurrence. He has not found the injured as the 

injured has already been removed to KCH, Tezpur.  On 10-06-2010, 

complainant himself submitted the post mortem and inquest report of 

the deceased before the Police station. Then he prayed before the 

learned CJM, Sonitpur Tezpur to include the section 302 of the IPC. 

When the accused persons surrendered before the Police station he 

forwarded them to the Court. He has also collected the dying declaration 

of the deceased made at GMCH, Guwahati. On his transfer, he has 

handed over the case diary to SI Subhash Baishya.   

  In cross-examination, he admitted that the witness Mustafa 

Seikh stated before him that on 15-05-2010 he was not at home. He did 

not state before him that “when he was at home talking to his family 

members he heard hue and cry at a distance of about ½ km and when 

he came to home to proceed to the place of occurrence in the mean 

time, deceased Hanif Seikh in injured condition came running from the 

place of occurrence to the house of his uncle Abdul Soubhan and fell 

down at the court-yard of his house.”   

 Similarly, witness Mustafa also did not state before him that 

“when he enquired the deceased Hanif Seikh in injured condition as to 

the persons who assaulted him to which he replied that accused Md. 

Ajijil Haque and Md. Hazarat Ali assaulted him.” 
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   Witness Abdul Matleb stated before him that “Hanif Seikh was 

his family members.” He stated before him that he found deceased 

Hanif lying in injured condition within the house compound of Subed Ali 

Seikh of their village.   

  Similarly, he did not state before him that “ the villagers such as, 

Najrul, Mustafa Seikh, Abdul Rezak and Riajuddin enquired from the 

deceased in injured condition in his presence as to who assaulted him to 

which he replied that Ajijul Haque and Hazarat Ali had assaulted him.” 

21. PW 13, SI Sri Subhash Chandra Baishya, has stated that on 25-

09-2010 he was posted at Dhekiajuli Police Station as Sub Inspector of 

Police and on that day, the then O/C Dhekiajuli PS, Sub Inspector 

Dharanidhar Deka has entrusted him to complete the investigation of 

Dhekiajuli PS Case No. 168/10 and accordingly he received the case 

diary and had gone through the case diary. During investigation he has 

visited the place of occurrence on 25-09-2010 and recorded the 

statement of witnesses namely, Abdul Subhan, Nasiruddin, Abdul Jalil, 

Rabin Boro and Mantu Kr. Doimary.   After completion of remaining part 

of investigation he has filed chargesheet against the accused Ajijul 

Haque and Hazarat Ali u/s 302/34 of the IPC. Ext. 7 is the chargesheet 

and Ext. 7(1) is his signature.   

 Witness Nasiruddin stated before him that he saw Hanif going to 

the house of the accused with a “dao”. He saw altercation between the 

accused and the deceased and he saw injury over the body of Hanif.  

22.   PW 14 Dr. Richa Pandey stated that on 11-06-2010, she was 

working as Demonstrator of Gauhati Medical College & hospital, 

Guwahati and on that day she performed post-mortem examination, at 

about 12.45 p.m. on the dead body of Hanif Sheikh, 35 years, male, S/O 

Md. Falu Sheikh of Gormara, PS Dhekiajuli, District Sonitpur (Assam), in 

reference to Bhangagarh PS GDE No. 330 dated 10-06-2010 on being 

escorted and identified by HG Prabin Baishya and Riajuddin Ali Ahmed 

(brother).  On examination she found the following: 
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External appearance. 

 A male deadbody of dark brown complexion emaciated and pale 

looking found covered with green and white bedsheet. Bandage 

(surgical) present over the abdomen. Bedsore present on the back on 

both right, left and over the coccyx of  sizes – 5 cm x 3 cm, 4 cm x 3m 

and 6 cm x 4 cm respectively. Rigor mortis is present all over the body.  

Injuries: 

1. Surgical stitched wound present on the midline of abdomen, 

vertically extending from symphysis pubis to upwards of 

length 18 cm with 14 stitches. The wound is gaping at places 

with foul smelling dischargemixed with pus, adjoining tissue 

infected and foul smelling. 

2. Gaping wound of size – 8 cm x 4 cm present on left 

hypochondrium just below the chest wall 8 cm away from 

midline, foul smelling gluey material with pus seen coming out, 

there is connection between the wound and the small intestine 

on dissection.  

  Cranium and Spinal canal: 

  Skull- healthy , Scalp – congested, vertebrae – healthy. 

Membrane – congested. 

Brain and Spinal cord : 

 Brain- congested, Spinal cord- not examined.  

  Abdomen : 

 Walls as described.  

Peritonium- missing at places greenish grey in colour cavity 

contains fluid, gluey material mixed with intestinal content and pus 

which is foul smelling mesentery and paritonium adherent at places.  

Mouth – pharynx and oesophagus Mucosa congested. Other 

healthy.  

Stomach and its contents - Mucosa congested, cavity contains 

fluid material. 
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Small intestine and its contents - Mucosa congested, loops 

distended, jejhunum – surgically repaired. Glueying material mixed pus 

present.  

Large intestine and its contents - Mucosa congested, cavity 

contains gas and feacal material.   

  Liver, spleen, kidneys, bladder – congested.  

 Organs of generation, exteme and internal – all healthy.  

Thorax: 

 Walls, Ribs and cartilages – healthy, Diaphragm - surgically 

repaired at places on left side.  

 Pluera – congested. Larynx and Trachea – Mucosa congested. 

Others healthy,  

Both Lungs – congested. Paricardium – congested. Heart – Congested, 

cavity contains approx 200 ml blood. Vessels – healthy.      

  The doctor opined that the cause of death was due to shock 

following septic peritonitis as a result of injuries sustained on the 

abdomen which were antemortem. However for determination of exact 

nature of injuries opinion of treating physician is essential. 

 Time of death – approximate 12 to 24 hours. 

  The primary injuries were repaired by Surgeon so to know the 

exact nature of opinion of treating physician is essential. The injuries 

described in the report are sufficient to cause the death of a person.  

  Ext. 9 is the Post-mortem report and Ext. 9(1) is her signature 

and Ext. 9(2) is the signature of Dr. Prof R. Chaliha, Head of 

Department of Forensic Medicine.   

 
  In cross-examination, she admitted that the deceased was in 

Gauhati Medical College & Hospital. He received his treatment at GMCH. 

His injuries were already repaired by Surgeon. When she examined 

septic was present in the injuries. She has mentioned in the report that 

death was due to shock following septic peritonitis as a result of injuries 

sustained on the abdomen which were antemortem. 

23. These much is the evidence of the prosecution. 



13 

 

24. The accused persons plead total denial while their statements 

were recorded u/s 313 Cr.P.C. 

25. To buttress the evidence, the accused adduced no any defence 

witness.    

26. Learned counsel for the accused has submitted that the 

prosecution has failed to prove the case beyond any reasonable doubt 

since in this case there is no eye witness, however the alleged oral dying 

declaration made by the victim before the PW 1 Mustafa Seikh, PW 2 

Md. Abdul Matleb @ Matin, PW 10 Riajuddin Ahmed, PW 11 Najrul Islam  

were found to have not been stated before the I.O. Secondly, the dying 

declaration(Ext.5) made by the victim before the Dr. B.P. Bordoloi in 

presence of Dr. Deep Kr. Deka stated nothing specific against any of the 

accused persons. As the Ext. 5 shows that on the day of incident i.e. on 

15-05-2010 at about 5.30 p.m. while the deceased went to rice Mill 

some of the neighbours attacked him physically and hurled him with  

sharp weapon as a result he fell down. Thereafter, he was removed to 

hospital by some other persons. Therefore, the so-called dying 

declaration (Ext. 5) stated nothing against any of the accused persons. 

As such, that dying declaration cannot be used in favour of the 

prosecution. Thirdly, in this case, the prosecution has examined 14 

numbers of witnesses, out of which 9 (nine) are non official witnesses. 

Among these non official witnesses PW 5 Md. Nasiruddin, PW 6 Abdul 

Jalil and PW 7 Abdul Soubhan are turned hostile. They have resiled from 

the statement made before the Investigating Officer. The hostile portion 

of their evidence are no way corroborated with any other witnesses, 

therefore, their evidence also cannot be used in favour of the 

prosecution. Fourthly, there are many discrepancy and contradictions in 

the statement of the witnesses, particularly as to place of occurrence. 

According to the  PW 1 Mustafa Seikh and PW 2 Md. Abdul Matleb @ 

Matin the deceased in injured condition ran to his uncle Abdul Soubhan’s 

house and fell down in their court-yard. But according to the PW 11 

Najrul Islam, the victim was found in injured lying in the house of Fajar 

Ali. Fifthly, according to PW 1 at the place of occurrence there were 
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about 150 people were present but the prosecution has examined only 

PW 1 Mustafa Seikh, PW 2 Md. Abdul Matleb @ Matin,  PW 10 Riajuddin 

Ahmed and PW 11 Najrul Islam who are close relatives of the 

complainant and the deceased. They are interested to succeed their case 

as in the incident their close relatives was died. Other witnesses 

examined by prosecution i.e. PW 3 Robin Boro and PW 4 Mantu Kr. 

Doimary stated nothing against the accused persons as to involving of 

assaulting the deceased. That apart, non examination of others among 

the said I50 persons by the prosecution also caste doubt to the 

occurrence. Sixthly, according to PW 2 Abdul Matleb @ Matin the victim 

was lying in the courtyard of Abdul Soubhan but in his statement made 

u/s 161 Cr.P.C. the injured was lying in the compound of Subed Ali 

Khan. Therefore, these are also contradictory. Lastly, according to the 

complainant PW 1 on the day of incident while he went near the victim 

and enquired about who had assaulted the victim, he stated that the 

accused persons Md. Ajizul Haque and Md. Hazarat Ali assaulted him. 

The ejahar was filed by PW 1 complainant after two days of the incident 

i.e. on 17-05-2010 but had the victim/injured really made oral dying 

declaration just after the incident, the informant could have stated about 

the said oral dying declaration in his ejahar. But, Ext. 1, the ejahar is 

totally silent as to any of the oral dying declaration. 

27. To fortify his argument, learned counsel for the accused cited the 

following case laws: 

 1.  2016 Crl.L.J 4185 (SC) (state of Gujrat Vs. Jayrajbhai 

Punjbhai Varu) wherein it was held that dying declaration is found to 

be truthful, voluntary and free from all infirmities.   

 2. In regard to fact of dying declaration not stated in the FIR, 

learned Senior counsel submitted a case law i.e. (2015) 1 GLR 664 

(Jahidul Islam Vs. State of Assam). 

 3. In regards to dying declaration stated to have been made 

before the PWs are not believable, -  2013 (5) GLT 264 (Ashim Kr. 

Gogoi  Vs. State of Assam). 
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 4. Not mentioning of oral dying declaration in the statement 

recorded u/s 161 Cr.P.C. showing falsity of evidence - 2016 (4) GLT 

671(Maktar Ali Vs. State of Assam).  

   5. In regards to statement made for the first time in the court 

after long back  - (2012) 2 SCC (Cri) 42 (Sampath Kumar Vs. 

Inspector of Police, Krishnagiri).  

 6. In regards to statement made before the I.O. substantially 

differs with the statement given in court – (i) (1995) 1 GLR 421 and 

(ii) (2010) 4 GLR 567.    

28. Per contra, learned Public Prosecutor submitted that the 

prosecution has ably proved the case beyond all shadow of doubt, 

particularly by way of oral dying declaration, hence, required to be 

convicted the accused persons under the charged section.    

29. Keeping in mind the rival submissions advanced by learned 

counsel for both the parties, I am going to dispose of the case as 

follows. 

30. A close scanning of the record, it appears that out of 14 numbers 

of prosecution witnesses, 9 (nine) are non-official witnesses. Among 

them 3 (three) witnesses are declared hostile. In fact, there is no any 

eye witness to the occurrence. The alleged oral dying declaration made 

by the victim before the PW 1 Mustafa Seikh, PW 2 Md. Abdul Matleb @ 

Matin, PW 10 Riajuddin Ahmed and PW 11 Najrul Islam were stated 

nothing before the I.O. while their statements were recorded u/s 161 

Cr.P.C. The alleged dying declaration made by the victim before the 

aforesaid witnesses is a most vital part of this case. But, all the aforesaid 

witnesses were not stated about the said dying declaration before the 

I.O. where I.O. has confirmed it. Therefore, their statements at to oral 

dying declaration cannot be relied on. These contradictions are not 

minor contradictions to ignore. Law is well settled that the minor 

contradictions are bound to appear when ignorant and illiterate persons 

are giving evidence. Even in case of trained and educated persons 

memory sometimes play false and these would be much more so in case 

of ignorant and rustic persons. But here in the present case, the case is 
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only hinges on the aforesaid oral dying declaration which are 

contradicted. These are major contradictions, therefore cannot be 

ignored. 

31. Another point is to be discussed in the present case is that 

according to the prosecution story, while the victim was treated at 

GMCH he made oral dying declaration before the Doctor. PW 9 Dr. Deep 

Kumar Deka, stated that on 31-05-2010 while he was a PG student of 

GMCH, Guwahati and on that day, Dr. Bhabani Prasad Bordoloi, the then 

Registrar of Surgery, recorded the dying declaration of patient Hanif 

Seikh, 35 years, male, Hospital No. 121989 MRD No. 24708, by his own 

hand writing, in his presence and he has signed in the dying declaration 

as witness. Ext. 5 is the said dying declaration and Ext. 5(1) is his 

signature. On close scrutiny of Ext. 5, it appears that the victim made 

dying declaration not against any of the accused. In Ext. 5  the 

victim/patient stated that on 15-05-2010 at about 5.30 p.m. while he 

went to rice Mill some neighbouring persons were physically attacked 

him and hurled him by  sharp weapons as a result he fell down. Then 

some other persons were removed him to the hospital. But Ext. 5 does 

not reveal anything against any of the accused. As such, this so-called 

dying declaration cannot be used in favour of the prosecution.   

32. Here in the present case another point is to be discussed as 

raised by learned counsel for the accused that according to the 

complainant PW 1, the victim made dying declaration in the form of oral 

dying declaration immediately after the incident but the ejahar filed by 

PW 1 after two days of the incident. The ejahar is silent as to any such 

oral dying declaration. Had the victim really stated before him 

immediately after the incident that accused persons assaulted him 

whereby he sustained injury, PW 1 atleast could have mentioned in the 

FIR which was lodged after two days of the incident. Under such 

circumstances, the alleged oral dying declaration is also not reliable.  

33. As stated earlier, here in the present case, PW 5, PW 6 and PW 7 

were declared hostile. Now, the question comes how far the aforesaid 

hostile witnesses can be relied to convict the accused.     
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34.  It has been held in State of Rajasthan Vs. Bhawani (2003) 

7 SCC 291, where the Hon’ble Supreme Court held that –  

 “The fact that the witness was declared hostile by the court at 

the request of the prosecution counsel and he was allowed to cross-

examine the witnesses, no doubt furnishes no justification for rejecting 

en block the evidence of the witnesses. But the court has at least to be 

aware that prima facie, a witness who makes different statements at 

different times, has no regard for truth. His evidence has to be read and 

considered as a whole with a view to find out whether any weight should 

be attached to the same. The court should be slow to act on the 

testimony of such a witness and, normally, it should look for 

corroboration to his evidence. The High Court has accepted the 

testimony of the hostile witnesses as gospel truth for throwing 

overboard the prosecution case which had been fully established by the 

testimony of several eye witnesses, which was unimpeachable character. 

The approach of the High Court in dealing with the case, to say the 

least, is wholly fallacious.”  

35. In another case i.e. State of Bihar Vs. Laloo Prasad Yadav, 

reported in 2004 (Cr.) 499, it has been held that - 

 “Normally, when the Public Prosecutor requested for permission 

to put cross-question to a witness called by him, the court used to grant 

it. Here if the public prosecutor had sought permission at the end of the 

chief examination itself, the trial court would have no good reason for 

declining the permission sought for. But the Public Prosecutor is not do 

so at that stage. Be that as it may, if the Public Prosecutor is not 

prepared to own the testimony of the witness examined by him, he can 

give expression of it in different forms. One of such forms is the one 

envisaged in S. 154 of the Evidence Act. They very fact that he sought 

permission of the court soon after the end of the cross-examination, was 

enough to indicate his resolve not to own all what the witness said in his 

evidence. It is again open to the Public Prosecutor to tell the court 

during final consideration that he is not inclined to own the evidence of 

any particular witness in spite of the fact the said witness was examined 
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on his side. When such option is available to a public prosecutor, it is not 

a useful exercise for the Supreme Court to consider whether the witness 

shall again be called back for the purpose of putting cross-question to 

him.”    

36.  Coming to the present case, it appears that the informant, PW 1, 

PW 2, PW 10 and PW 11 though stated before the court that the victim 

immediately after the incident stated before them that the accused 

persons had assaulted him but the aforesaid statements are 

contradictory as they have not been stated to the I.O. at the time of 

investigation. Other than that the aforesaid witnesses no way supported 

the prosecution case. That apart, there is no evidence which is 

corroborated to the hostile evidence of any of the prosecution witnesses. 

37.  It has been held in Bhagaban Singh Vs. State of Hariyana, 

reported in 1976 SCR (2) 921 that – 

 “There is no legal bar passed on the testimony of the hostile 

witness if corroborated by other reliable evidence.” 

38.     Again, it has been held in Koli Lakhmanbhai Chanabhai Vs. 

State of Gujram, reported in AIR 2000 SC 210:200 Cr.L.J. 408 : 

2001 Cr.L.R (SC) 111 that – 

 “Evidence of hostile witness also can be relied upon to the extent 

to which it supports the prosecution version. Evidence of such witness 

cannot be treated as washed off the record. It remains admissible in the 

trial and there is no legal bar to base his conviction upon his testimony if 

corroborated by other reliable evidence. 

 The prosecution version gets further corroboration from 

discovery of Muddamal knife containing human blood group “A”. Further, 

the bush-shirt and baniyan which were put on by the accused at the 

time of incident were having extensive blood stains which were also 

found containing human blood group “A”. 

 Accused was having injury on the thigh as per the evidence of 

the Doctor. As per the medical evidence, the injuries caused to the 

accused mere minor and that because of such injuries, there would not 
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be extensive blood-stains on the bush-shirt and baniyan put on by the 

accused.“ 

39. In the instant case three witnesses, namely, PWs 5, 6 and 7 are 

turned hostile. They have suppressing the materials facts. They have 

made statement in under section 161 Cr.P.C. one thing, on the other 

hand, they have resiled from the said statement before this court.  

40. In Hanu Baistav Vs, State of Assam reported in 2013 

Crl.L.J. 286 (Gau), the sole eye witness to the incident who happened 

to be the wife of the deceased, had stated in her statement recorded u/s 

161 CrP.C. during investigation that her husband had been killed by his 

brother, but she resiled from her statement and was declared hostile. 

Therefore, the said previous statement, in absence of any admission by 

wife that the same was true could not and ought not to be treated as 

substantive evidence. it can be used only for contradiction and not for 

corroboration of evidence given by the wife, so the trial court was held 

at error in relying upon the previous statement of wife allegedly made to 

the I.O. for the purpose of basing conviction of appellant on the charge 

of murder, so, the accused was acquitted.  

41. Under such circumstances, in the present case, the statement of 

hostile portion of evidence of the aforesaid witnesses cannot be used for 

the purpose of conviction of the accused persons as they are not at all 

corroborated with statement of other witnesses.  

 “The onus of proving the facts essential to the establishment of 

the charge against an accused lies upon the prosecution, and the 

evidence must be such as to exclude every reasonable doubt about the 

guilt of the accused. An accused cannot be convicted of an offence on 

the basis of conjectures or suspicion. Since reasonable doubt arisen in 

my mind, after taking into consideration, the entire material before it 

regarding the complicity of the accused, so benefit of doubt given to the 

accused.   

42.  In view of the aforesaid discussions, I am bound to hold that the 

prosecution has failed to prove the charge leveled against the accused 

persons beyond any reasonable doubt. As such, the accused persons are  
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entitled to get the benefit of doubt. Hence, accused Md. Ajizul Haque 

and Md. Hazarat Ali are acquitted and set them at liberty forthwith. 

    

43.  The liabilities of the bailors are hereby discharged.  

 

44. Send back the GR Case record being No.870/10 to the learned 

committal court along with a copy of this order. 

  Given under my Hand and Seal of this Court on this the 2nd day 

of June, 2017 

 

 

 

                                                                 (A.K. Borah) 
                                Sessions Judge, 
                               Sonitpur, Tezpur. 

Dictated and corrected by me.  

 

 

       (A.K. Borah) 
                   Sessions Judge, 

                                                  Sonitpur, Tezpur.                                                              
 Typed by me.     

 
(R. Hazarika)Steno. 
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 A  P  P  E  N  D  I  X 

Prosecution  witnesses: 

  P.W.1  -  Md. Mustafa Seikh , informant, 
  P.W.2  -  Md. Abdul Matleb @ Abdul Matin. 
  P.W. 3 -  Sri Robin Boro  
  P.W. 4 -  Sri Mantu Kumar Doimary, 
  P.W. 5 -  Md. Nasiruddin 

  P.W. 6 -  Abdul Jalil 
P.W. 7 -  Abdul Soubhan, 
P.W. 8 -   Sri Achyut Deka  
P.W. 9 -   Dr. Deep Kr. Deka. 
P.W.10-   Riajuddin Ahmed 
P.W.11-   Najrul Islam 
P.W.12-   Sri Chitra Ranjal Paul, I.O. 
P.W.13-   Sri Subhash Chandra Baishya.I.O. 
P.W.14-   Dr. R. Pandey. 
 
 
 

Prosecution  Exhibit 
  Ext.1   - Ejahar, 
  Ext.2    - Letter of GMCH 
  Ext.3  -  Inquest report.  
  Ext.4   - Deadbody challan. 
  Ext.5  - Dying declaration 
  Ext.6  - Sketch map 
  Ext.7  - chargesheet 
  Ext.8  - CD of GR Case N. 870/10 

Ext.9 - Post mortem report. 
  

    
 
 
 

                                                               (A.K. Borah) 
                                                             Sessions Judge, 
                                                             Sonitpur, Tezpur.     


